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PETITION FOR REVIEW 
Arakelian Enterprises, Inc. (dba Athens) petitions this Court 

to review the published opinion of the Court of Appeal, Second 

District, Division Six, attached as Exhibit A, and prays that upon 

review the decision be reversed. Athens filed a rehearing petition 

and the order modifying the opinion and denying rehearing is 

attached as Exhibit B. 

INTRODUCTION 
The Court of Appeal’s published Opinion holds, for the very 

first time, that the Ralph M. Brown Act requires a public agency to 

identify as a separate and distinct item of business on a public 

meeting agenda, any finding discussed, referenced, or made at a 

public meeting that an agency action is not subject to the California 

Environmental Quality Act (“CEQA”). 

The Brown Act, Government Code section 54950 et seq., 

governs open meetings for all of California’s local government 

agencies. It governs all meetings conducted by all local legislative 

bodies, from the board of the state’s smallest parks district, to the 

city council of the state’s largest municipality. It applies to school 

boards, special districts, cities, and counties. It applies to local 

agency councils, boards, commissions, and committees. Its purpose 

is to facilitate open government and public participation, and to 

effectuate this purpose, the Brown Act imposes an “open meeting” 

requirement on these local legislative bodies. (Gov. Code, § 54953; 

Boyle v. City of Redondo Beach (1999) 70 Cal.App.4th 1109, 1116.) 
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The Brown Act provision at issue in this case reads as follows: 

“At least 72 hours before a regular meeting, the legislative body of 

the local agency, or its designee, shall post an agenda containing a 

brief general description of each item of business to be transacted or 

discussed at the meeting, including items to be discussed in closed 

session.” (Gov. Code, § 54954.2, subd. (a)(1).) The Brown Act also 

provides that “no action shall be taken on any item not appearing 

on the agenda.” (Gov. Code, § 54954.3, subd. (a).) The Brown Act 

does not define “item of business.” And, until the Opinion, no prior 

published case has ever held that a local agency’s express finding 

that an activity is not subject to CEQA constitutes a distinct “item 

of business” that must be separately agendized on a public meeting 

agenda. 

The Opinion relies on only a single case, San Joaquin Raptor 

Rescue Center v. County of Merced (2013) 216 Cal.App.4th 1167 

(“San Joaquin Raptor”), which holds that a public agency’s adoption 

of a separate CEQA document, such as an environmental impact 

report (“EIR”), negative declaration, or mitigated negative 

declaration (“MND”), is a distinct item of business that must be 

separately agendized. However, San Joaquin Raptor was never 

intended to apply to a CEQA exemption finding or any other CEQA-

related finding that does include the adoption of a separate and 

enforceable CEQA document. As a result, the Opinion significantly 

expands San Joaquin Raptor, conflicts with the legal reasoning 

underpinning San Joaquin Raptor, inappropriately expands the 
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applicability of the Brown Act to arguably any finding (whether it is 

CEQA-related or not), imposes new procedural obligations that are 

not found in the text of the Brown Act, and fundamentally changes 

how public agencies have been doing business since CEQA was 

adopted into law. Further, the Opinion imposes a completely new 

public comment requirement on CEQA exemptions that directly 

conflicts with CEQA and decades of CEQA jurisprudence. 

Not only is the Opinion’s reasoning in conflict with existing 

law, it is bad public policy, with negative ramifications apparently 

not considered by the Court of Appeal. This is so in a number of 

ways, each of which ultimately conflict with the very purpose of the 

Brown Act. 

First, the Opinion encourages the legislative bodies of local 

public agencies to do the exact opposite of what the Brown Act 

wants them to do, which is carry out open and transparent 

discourse with the public. In this case, the CEQA exemption finding 

that Petitioner Waste Management (“WM”) alleges violated the 

Brown Act was not required by law, and at the time the meeting 

agenda was posted, the agency did not intend or anticipate having 

to discuss its finding that that award of a service contract was not 

subject to CEQA. The only reason the finding was referenced or 

made at all was to respond to allegations raised by WM, after the 

posting of the agenda, that environmental review was required. 

Under the Opinion’s reasoning, had the local agency here decided to 

simply ignore WM’s allegation that the activity at issue required 
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environmental review, and wholly refused to respond to WM with 

any explanation as to why CEQA did not apply, then no Brown Act 

violation would have occurred at all. Certainly, an interpretation of 

the Brown Act that contradicts the entire purpose of that statute is 

unreasonable and should be reversed. 

Second, the Opinion requires public agencies to now 

separately identify on every public meeting agenda each and every 

ground upon which it finds, or may find, that an agency action is 

not subject to CEQA. Further, it likely requires that public agencies 

separately identify on every public meeting agenda each and every 

finding an agency makes, or may make, in relation to any of its 

otherwise properly agendized items of business. Given the number 

of findings an agency must make in the course of carrying out its 

quasi-judicial and quasi-legislative functions, the Opinion’s holding 

will result in agendas so lengthy and detailed they will cease to 

carry out their intended function, which, by the very provision the 

Opinion purports to be interpreting, is to provide a “brief general 

description” of the business to be transacted at a public meeting. 

(Gov. Code, § 54954.2, subd. (a)(1).) Under the Opinion, agendas 

will no longer be brief, or general. 

Finally, the Opinion asks public agencies to do the impossible 

and anticipate, ahead of time, any and all comments, questions, or 

allegations, correct or not, reasonable or not, that the public may 

raise after the agenda is posted. Failure to do so means that any 

question posed by the public about the applicability of any law 
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raises the specter of a Brown Act violation should the agency choose 

to respond with a definitive explanation (i.e., a “determination” or 

“finding”) of why the law does not apply, unless that determination 

was separately agendized. 

ISSUES FOR REVIEW 
1. Does the Brown Act require public agencies to include 

as a separate item of business on a meeting agenda, any express 

finding made or referenced at a public meeting that CEQA does not 

apply to a properly agendized item? 

2. Does the Brown Act require public agencies to include 

as a separate item of business on a meeting agenda, any express 

finding made or referenced at a public meeting in relation to a 

properly agendized item?  

FACTUAL AND PROCEDURAL HISTORY 
In January 2020, the City of Thousand Oaks decided not to 

extend its waste hauling franchise agreement with WM. The City 

initiated a lengthy Request for Proposals process seeking a new 

service provider. At the end of that yearlong process, City staff 

recommended that the City contract with Real Party in Interest 

Athens for the same waste hauling services that had previously 

been provided by WM. 

On March 4, 2021, the City posted an agenda for its March 9, 

2021 regular City Council meeting. The agenda disclosed that the 

City Council would consider awarding an exclusive waste hauling 
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franchise agreement to Athens. The agenda did not identify, as a 

separate item of business, that the City found or would find that the 

award of the agreement was not subject to CEQA—or any other 

local, state or federal law. 

The day after the agenda was posted, WM submitted a 

comment letter to the City complaining that the award of the 

agreement to Athens was subject to CEQA and therefore some kind 

of environmental review document must be prepared, considered, 

and approved by the City before awarding the agreement. No such 

document was identified in the agenda, as none had been prepared 

and none would be considered, adopted, or certified at the City 

Council meeting. 

In response to WM’s comment letter, the City posted an 

additional staff memorandum to the City’s website, explaining that 

the award of the franchise agreement was not subject to CEQA, 

and thus no environmental review document was required. The 

staff memorandum cited several CEQA exemptions that applied 

to the franchise agreement award, and explained that, as a result, 

CEQA’s environmental review requirements did not apply. At the 

March 9, 2021 City Council meeting, City staff and at least one 

member of the City Council reiterated the same, again in response 

to comments from WM alleging otherwise. At that meeting, the 

City Council voted to award the agreement to Athens, and 

simultaneously found that the award was exempt from CEQA. 

The City Council did not “adopt” any CEQA document, as no CEQA 
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document was prepared, or required, to document the City’s 

determination that CEQA did not apply to the franchise agreement 

award. 

After the City awarded the franchise agreement to Athens, 

WM sued the City and Athens in three separate lawsuits. The 

lawsuit underlying this petition alleged that awarding the franchise 

agreement to Athens violated the Brown Act because the meeting’s 

agenda did not identify, as a separate and distinct item of business, 

that the City had determined or would determine that the award 

was not subject to CEQA. Athens demurred to WM’s Brown Act 

complaint three times, each time on grounds that the City was not 

required to agendize the nullity that CEQA did not apply to the 

properly agendized agreement award action taken by the City 

Council. After WM’s third try, the trial court sustained Athens’ 

third demurrer without leave to amend. WM appealed, and the 

Court of Appeal’s published Opinion reversed the trial court’s ruling 

on the demurrer. 

REASONS FOR GRANTING REVIEW 
This case concerns findings made by a public agency 

regarding whether CEQA applies to a proposed government action. 

Like the Brown Act, CEQA is a public-disclosure statute. One of 

CEQA’s basic purposes is to inform governmental decisionmakers 

and the public about the potentially significant environmental 

effects of proposed activities. (State CEQA Guidelines, § 15002, 
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subd. (a).) But CEQA does not apply to all governmental actions—

only when CEQA applies to a public agency activity, must the 

agency undertake environmental review pursuant to CEQA and 

disclose its findings to the public. (Pub. Resources Code, § 21080, 

subd. (b)(9); CEQA Guidelines, § 15002, subd. (b), (d).) 

CEQA jurisprudence describes the CEQA process as 

consisting of three steps. (See 1 Kostka & Ziskche, Practice Under 

the Cal. Environmental Quality Act (Cont.Ed.Bar 2d ed. 2020) 

§ 1.3.) In connection with the first step, an agency determines 

whether the activity in question is a “project” for purposes of CEQA. 

CEQA defines a “project” as an activity carried out, supported by, or 

authorized by a public agency, and which “may cause a direct 

physical change in the environment or a reasonably foreseeable 

indirect physical change in the environment.” (Pub. Resources Code, 

§ 21065.) If an activity is not a “project” it is not subject to CEQA, 

and no environmental review document is required. (Pub. Resources 

Code, § 21080, subd. (a).) 

If an agency determines that an activity is a “project” the 

activity is still not subject to CEQA if it falls into one of many 

CEQA “exemptions,” which are carveouts adopted by the legislature 

or the Secretary of Natural Resources. (See, e.g., CEQA Guidelines, 

§§ 15061, subd. (b)(2), 15354.) Categorical exemptions are those 

that are adopted by the Secretary for Natural Resources, and 

include 33 specific “classes” of projects which the Secretary has 

already determined will not have a significant effect on the 
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environment. (CEQA Guidelines, §§ 15300-15333; see also Pub. 

Resources Code, §§ 21080, subd. (b)(9), 21084, subd. (a).) Like a 

determination that an activity is not a “project,” a determination 

that an activity is exempt means the activity is not subject to 

CEQA, and no environmental review is required. (Tomlinson v. 

County of Alameda (2012) 54 Cal.4th 281, 286; Robinson v. City and 

County of San Francisco (2012) 208 Cal.App.4th 950, 955.) 

CEQA does not require that an agency make any express 

finding when it determines that an activity qualifies for a CEQA 

exemption. (Robinson, supra, 208 Cal.App.4th at p. 963.) No 

document is “adopted” to formalize an agency’s determination that 

an activity qualifies for an exemption. (San Lorenzo Valley 

Community Advocates v. City of Los Angeles (2001) 90 Cal.App.4th 

1162, 1172.) 

Only when CEQA applies to an activity, must an agency 

proceed to the third step in the CEQA process, and prepare an 

environmental review document, such an EIR, MND, or negative 

declaration. (Pub. Resources Code, § 21982.1, subd. (a), (b).) These 

types of environmental review documents must be adopted (in the 

case of negative declarations and MNDs), or certified (in the case of 

EIRs) before an agency can undertake or approve the activity. 

(CEQA Guidelines, §§ 15073, subd. (a) [negative declarations], 

15092, subd. (a) [EIRs].) When considering whether to adopt a 

standalone environmental review document, the agency considers 

whether the document is sound, whether it reflects the agency’s 
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independent judgment, and whether there is evidence within the 

document that either no significant effects on the environment 

will occur, of if they will occur, that they have been reduced to the 

extent feasible. (See, e.g., CEQA Guidelines, §§ 15074, subd. (b) 

[negative declarations], 15090, subd. (a) [EIRs].) 

A. The Opinion substantially expands the applicability 
of the Brown Act, conflicts with the legal reasoning of 
San Joaquin Raptor, and creates a split of authority 
between the Fifth and Second Districts. 
1. The Fifth District only ever intended for San 

Joaquin Raptor to apply to actions adopting 
or certifying CEQA documents. 

The Opinion holds for the first time that any finding that 

CEQA does not apply to a proposed action, made or referred to at a 

public meeting, must have been separately agendized under 

Government Code, section 54954.2, subdivision (a)(1). The Opinion 

thus also holds, for the first time, that the failure to separately 

agendize such a finding on a previously-posted meeting agenda 

means that a legislative body cannot make such a finding, discuss 

such a finding, ratify such a finding previously made by staff, or 

respond to member of the public asking why environmental review 

has not been done, without violating the Brown Act. 

The Opinion’s conclusion relies on only a single published 

opinion, San Joaquin Raptor Rescue Center v. County of Merced 

(2013) 216 Cal.App.4th 1167, from the Fifth District Court of 

Appeal. But the Fifth District expressly did not intend for San 
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Joaquin Raptor’s holding to apply to CEQA exemptions or any 

CEQA-related finding for which no environmental document is 

adopted. San Joaquin Raptor holds that when a public agency 

adopts a binding environmental review document, such as an EIR, 

negative declaration, or MND, consideration of that separate 

document constitutes a separate item of business to be transacted 

or discussed at the public meeting, and therefore must be 

separately agendized. (Id. at pp. 1176-1177.) 

In San Joaquin Raptor, the public agency adopted an MND in 

relation to its approval of a subdivision application. (Id. at p. 1171.) 

The subdivision application was described on the meeting agenda; 

the MND was not. (Ibid.) The San Joaquin Raptor court concluded 

that a “decision whether to adopt or certify a CEQA document (such 

as a negative declaration, MND, or EIR)” is a matter of public 

interest “since it would concern the local environmental effects of a 

proposed project.” (Id. at p. 1177, emphasis added.) The court 

concluded that the Brown Act’s purposes “would be impaired if a 

public agency could refuse to disclose in its meeting agenda that it 

will be considering approval of a CEQA document.” (Ibid, emphasis 

added.) 

Despite the fact that San Joaquin Raptor’s holding applies 

only to the adoption of environmental documents, such as negative 

declarations, MNDs, and EIRs, the Opinion incorrectly implies that 

San Joaquin Raptor has always applied to CEQA exemptions for 

which no environmental document is drafted, considered, or 
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approved. (Opn., p. 9 [“The City argues that its adoption of the 

CEQA exemption was a component of the agenda item awarding 

the franchise agreement to Athens. But San Joaquin Raptor 

rejected that argument”].) This is assuredly not so. 

The court in San Joaquin Raptor purposefully and expressly 

limited its holding only to the adoption of environmental review 

documents. This is clear, given that in every single instance in that 

case where the court referenced the CEQA action at issue it 

described the action as the “adoption” of a “CEQA document” or 

more specifically, adoption of the MND. Nowhere did the Fifth 

District describe the action taken in violation of the Brown Act as 

a “finding” or “determination” made pursuant to CEQA. (See San 

Joaquin Raptor, 216 Cal.App.4th at p. 1170 [“The agenda, however, 

failed to mention that the Commission would also be considering 

whether or not to adopt a CEQA document known as a mitigated 

negative declaration (MND) concerning the environmental impact 

of the project”], 1177 [“a public agency’s decision whether to adopt 

or certify a CEQA document (such as a negative declaration, MND 

or an EIR) is always a matter of at least potential public interest 

since it would concern the local environmental effects of a proposed 

project”], 1178 [Brown Act’s purposes “would be impaired if a public 

agency could refuse to disclose in its meeting agenda that it will be 

considering approval of a CEQA document”], 1179 [referencing the 

“inclusion of CEQA documents in meeting agendas”; “the public 

agency will be considering the adoption or certification of a CEQA 
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document”; referencing “agendas disclosing CEQA documents as 

items of business”].) 

That the Fifth District’s holding only applies to the adoption 

of CEQA documents, and expressly does not apply to CEQA 

exemptions, is also made clear in footnote 17, which reads: 

Furthermore, it does not appear to us that the 
consideration of a project necessarily means, 
in every case, that a CEQA document will be 
considered at that same meeting. For example, 
nothing in CEQA prevents an agency from 
holding a separate hearing on the CEQA 
document and then approving the underlying 
project at a later meeting. Additionally, if a 
project was found to be exempt, there may 
not be a CEQA document at all. (216 
Cal.App.4th at p. 1178, fn. 17, emphasis added.) 

Footnote 17 is the only place in the entirety of San Joaquin Raptor 

where the Fifth District references exemptions, and it does so only 

to explain where its holding would not apply. 

The Opinion ignores the distinction made by the Fifth 

District, and instead states that Athens’ and the City’s “attempts to 

distinguish San Joaquin Raptor on the ground that it involved an 

MND and not a CEQA exemption” point out only a “distinction 

without a difference.” (Opn., p. 10.) But it is the Fifth District’s 

holding that draws this line of distinction. By ignoring it, and 

instead applying San Joaquin Raptor to a finding or determination 

that CEQA does not apply, the Opinion conflicts with the Fifth 

District’s express carve out of findings and determinations that 
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do not involve the adoption of a CEQA document. Thus, there is 

now a split in authority between the Fifth and Second Districts in 

the Brown Act’s reach and applicability. 

2. San Joaquin Raptor’s legal reasoning 
appropriately acknowledges that CEQA 
exemption findings are never required, and that, 
unlike an exemption finding, EIRs, MNDs, and 
negative declarations are separate, standalone 
documents. 

The distinction made by the Fifth District in San Joaquin 

Raptor is reasonable and sound on at least two different grounds. 

First, no public agency is required to make any finding, or give any 

public comment period, when it determines that CEQA does not 

apply to a proposed activity. To require that such a voluntary 

finding be separately agendized turns that basic CEQA principle 

on its head. Second, where an environmental review document is 

required, an agency’s adoption of that document naturally involves 

the consideration of technical analyses that are wholly separate 

from the proposed activity that necessitated the environment 

review document. Thus, it is reasonable to conclude that the 

environmental review document constitutes a separate and distinct 

item of business—the same reasoning cannot apply to an exemption 

finding that is not required by law, and that does not involve a 

standalone environmental review document. 

The Fifth District reasonably excluded CEQA exemption 

findings from its holding because CEQA does not require public 
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agencies to follow any specific procedure in approving activities that 

are not subject to CEQA. This is so whether the agency determines 

that the activity does not qualify as a “project” or whether the 

agency determines that the activity falls within one or more CEQA 

exemptions. An agency is not required to formally declare that an 

activity is not a project, nor is an agency required to formally 

declare that an activity is exempt. (San Lorenzo Valley Community 

Advocates for Responsible Education v. San Lorenzo Valley Unified 

School Dist. (2006) 139 Cal.App.4th 1356.) An agency need not give 

any notice that it is considering approval of an activity that is not 

subject to CEQA, and an agency need not provide the public any 

opportunity to review or comment on any determination that CEQA 

does not apply. (Robinson, supra, 208 Cal.App.4th at p. 963; Assn. 

for the Protection of Environmental Values v. City of Ukiah (1991) 2 

Cal.App.4th 720, 729-731; see also CEQA Guidelines, §§ 15060-

15062 [no public hearing required for CEQA exemptions].) 

Given that no findings, hearings, determinations, or notices 

are required when a public agency determines that an activity is 

not subject to CEQA, such determinations can be express or 

implied, and a public agency, in litigation defending its decision to 

not undertake environmental review, is not limited to asserting 

only those exemptions (if any) that were asserted in the 

administrative record, at a hearing, or on a meeting agenda. (Cal. 

Farm Bureau Federation v. Cal. Wildlife Conservation Board (2006) 

143 Cal.App.4th 173, 190.) Because there are no findings required, 
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legislative bodies frequently do not even discuss the applicability of 

CEQA when considering activities that are either not a “project” for 

CEQA purposes, as this determination is made by staff long before 

an activity makes its way to the final decisionmaking body. Given 

this, it makes sense that the Fifth District’s holding in San Joaquin 

Raptor expressly did not require that CEQA exemption 

determinations be separately agendized. 

Compare this to circumstances where an agency must 

prepare, review, consider and adopt a separate, standalone CEQA 

document. When a project is subject to CEQA (i.e., it qualifies as a 

“project” and does not fall within any exemptions), a public agency 

must prepare a standalone environmental review document, such 

as an EIR, MND, or negative declaration. These documents, often 

several hundreds of pages long, can contain technical analyses, 

surveys, modeling, and expert reports. A legislative body must 

consider and verify the adequacy and completeness of the 

document, make express findings regarding the types and 

magnitude of the environmental impacts identified in the 

document, and consider the adequacy of the mitigation measures 

identified in the document to reduce potential impacts to the extent 

feasible. 

When a legislative body, in the parlance of the Fifth District, 

“adopts” a “CEQA document” it is considering the merits and 

adequacy of that environmental review document. This is the logic 

underpinning the holding of San Joaquin Raptor—and it is logic 



 

 23  
 

that is just not transferable to an agency’s determination that 

CEQA does not apply. When an agency considers whether an 

activity is not a project, or considers whether an activity falls within 

a CEQA exemption, the agency is considering the aspects of the 

activity itself, not a separate or distinct environmental review 

document (i.e., a separate or distinct “item of business”). 

3. The Opinion expands San Joaquin Raptor not 
just to CEQA exemption determinations, but to 
countless other CEQA and non-CEQA findings 
made in relation to properly agendized actions. 

A CEQA exemption determination is not the only type of 

CEQA-related finding that, under the Opinion’s reasoning, would 

constitute a separate “item of business” that must be separately 

agendized. There are several CEQA-related circumstances where an 

agency is required to, or may choose to, make an express finding or 

determination but not consider adopting a separate, binding CEQA 

environmental review document. Under the Opinion’s holding these 

findings must be separately agendized, or else any reference to 

them at a public meeting, or any inclusion of such findings in a 

resolution or ordinance, would seemingly constitute a Brown Act 

violation. With the exception of the Opinion, no other case so holds. 

The most concerning CEQA-related example is where an 

agency determines that CEQA does not apply because the action 

taken does not meet CEQA’s definition of a “project.” In countless 

public agency actions—in fact, the vast majority of agency actions 
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taken at public meetings—the agency determines no environmental 

review is required on this ground. 

Just as when an agency determines that an exemption 

applies, when an agency determines an activity is not a “project” no 

environmental review document is discussed, adopted, or certified 

at a public meeting, and CEQA’s substantive requirements do not 

apply. (Pub. Resources Code, §§ 21080, subd. (a), 21080, 

subd. (b)(9), 21084, subd. (a); CEQA Guidelines, § 15060, subd. (c); 

Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 

1806, 1101.) Until the Opinion, no case has ever held that such a 

finding or determination must be separately agendized. 

The Opinion, confoundingly, seems to imply that a 

determination that an activity is not subject to CEQA because it 

does not qualify as a “project” would not be a separate item of 

business to be separately agendized. (Opn., p. 12 [“For a CEQA 

exemption to apply, the activity must qualify as a ‘project’ under 

CEQA. Most of the City’s activities would not qualify as a project 

because they have no potential environmental effect (See 

Guidelines, § 15378, subd. (a).) Our decision will not unduly burden 

local public agencies ….”].) But, activities similarly qualify for 

exemptions because they have no potential significant effect. (Pub. 

Resources Code, § 21084, subd. (a) [categorical exemptions apply to 

classes of projects that have been determined not to have a 

significant effect on the environment]; CEQA Guidelines, §§ 15061, 

subd. (b)(3) [commonsense exemption applies where no possibility of 
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a significant effect on the environment], 15300 [categorical 

exemptions apply to project classes that the Secretary for Resources 

has determined will not significantly affect the environment], 

15300.2 [categorical exemption cannot be applied to an activity 

where there is a reasonable possibility of a significant effect on 

the environment due to unusual circumstances].) Just as with 

exemptions, the public agency must determine or find that an 

activity is not a “project.” 

The Opinion does not explain why a “project” determination is 

any different than an exemption determination for purposes of its 

holding. The Opinion reasons that an exemption determination 

“involve[s] a separate action or determination by the City and 

concern[s] discrete significant issues of CEQA compliance.” (Opn,. 

p. 9.) The Opinion also reasons that a “finding that a project is 

exempt from CEQA is not a minor matter” as it “forecloses any 

analysis of the project’s environmental impact.” (Opn., p. 11.) Yet 

both statements are just as true of a “not-a-project” determination 

as they are of an exemption determination. Both involve a separate 

finding or determination, and both foreclose environmental review 

on the ground that CEQA does not apply.1 Thus, the Opinion cannot 

 
1 As the leading CEQA treatise explains: “In practice, agencies 
often simultaneously evaluate whether an action is a ‘project’ and 
whether the project is exempt. … In conducting its preliminary 
review, an agency should evaluate whether an action is not a 
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reasonably apply to one circumstance and not the other, despite 

the fact that this would encompass every single action, activity or 

discussion undertaken by a public agency at every single public 

meeting. Neither San Joaquin Raptor nor any other case has 

ever held such an interpretation of the Brown Act, and such an 

interpretation conflicts with San Joaquin Raptor’s holding. 

The Opinion’s reasoning is also equally applicable to all 

manner of findings and determinations made by public agencies, 

outside of the CEQA context. Public agencies make countless 

findings and determinations while carrying out their business. 

No published case has held that these findings must be separately 

agendized, and at least one has held that such findings are not 

separate items of business and are instead “mere components” of a 

correctly agendized project approval. (See Martis Camp Community 

Assn. v. County of Placer (2020) 53 Cal.App.5th 569, 589, 592.) In 

contrast, under the Opinion, each of these findings would seemingly 

qualify as a separate and distinct item of business that must be 

separately agendized, given that they “involv[e] a separate action or 

 
project (and is thus outside the purview of CEQA) at the same time 
as the agency reviews the action to determine whether it is exempt. 
Even though the determination of whether an action is a project 
logically precedes the exemption issue, the practical consequence 
of the determination is the same, and the same notice of exemption 
procedure can be used in each situation.” (1 Kostka & Zischke, 
Practice Under the Cal. Environmental Quality Act (Cont.Ed.Bar 
2d ed. 2020), § 5.113.) 
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determination by the [agency] and concern[] discrete significant 

issues of [statutory] compliance.” (Opn., p. 9.) 

Neither Government Code section 54954.2, nor any other 

section of the Brown Act, defines an “item of business” as including 

each and every “separate determination” or finding made in support 

of an otherwise properly agendized action. Supreme Court review is 

necessary to determine whether the courts have the authority to so 

significantly expand the Brown Act’s procedural mandates, or 

whether such an expansion can only be undertaken by the 

Legislature. 

B. The Opinion directly conflicts with long-established 
CEQA case law that no opportunity for public comment 
is required prior to a CEQA exemption determination. 
The Opinion levies a completely new public comment 

requirement on CEQA exemptions despite such a requirement’s 

direct conflict with CEQA, the CEQA Guidelines, and CEQA case 

law. The Opinion reads: “Members of the public are just as entitled 

to have notice of and an opportunity to participate in a local 

agency’s determination that a CEQA exemption applies as they are 

to the agency’s determination that an MND should be issued.” 

(Opn., p. 10.) While the Opinion concedes that “the Brown Act as 

applied to a CEQA exemption does not require a formal public 

hearing where the findings must be supported by substantial 

evidence” the Opinion nonetheless holds that what the Brown Act 
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does require “is that the exemption be placed on the meeting agenda 

and an opportunity for the public to comment.” (Opn., p. 11.) 

These requirements conflict with CEQA, which does not 

require any opportunity for the public to comment on exemption 

determinations. CEQA expressly requires that the public be given 

an opportunity to review and comment on negative declarations, 

MNDs, and EIRs. (Pub. Resources Code, § 21091, subd. (b) [agency 

must provide review and comment period for a proposed negative 

declaration]; CEQA Guidelines, § 15073, subd. (a) [same]; Pub. 

Resources Code, § 21091, subd. (a), (e)(1) [public review 

requirements for EIRs]; CEQA Guidelines, §§ 15087, 15105, 15205 

[same].) 

But, in contrast, an agency is not required to provide an 

opportunity to review or comment on a CEQA exemption 

determination. (Robinson, supra, 208 Cal.App.4th at p. 963; San 

Lorenzo Valley Community Advocates, supra, 139 Cal.App.4th at 

p. 1385; CalBeach Advocates v. City of Solana Beach (2002) 103 

Cal.App.4th 529, 541.) By holding otherwise, the Opinion is in 

direct conflict with long-established CEQA case law which in no 

way requires the “opportunity for the public to comment” that the 

Opinion asserts is mandatory under the Brown Act. (Opn., p. 11.) 

The Brown Act cannot mandate an opportunity for public comment 

where CEQA does not. The Opinion’s concession that the Brown Act 

does not require a “formal hearing” with “findings … supported by 

substantial evidence” (Opn., p. 11) does not remedy the issue—
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nothing in the Brown Act independently requires or allows for 

public comment on exemption determinations. 

C. The Opinion results in bad public policy by levying an 
onerous burden on local agencies and effectuating the 
exact opposite of the public disclosure purposes of 
both the Brown Act and CEQA. 
Ironically, the effect of the Opinion’s holding will be to chill 

public discourse and discourage transparency in local governance—

the exact opposite of the Brown Act’s purpose and intent. The 

Brown Act aims to inform the public about what decisions local 

agencies are making, and why they are making them. (See Gov. 

Code, § 54950.) But if a local agency can be hit with a Brown Act 

violation when responding to a question from the public about 

why a certain statute or law is not relevant or does not apply, 

the Opinion encourages these agencies to respond with only stony 

silence. 

In this case, when the City posted its meeting agenda, it had 

no intention of discussing or formally finding that CEQA did not 

apply to the franchise agreement award. The only reason the City 

ultimately did address CEQA, explain why CEQA did not apply, 

and memorialize its exemption finding when it awarded the 

agreement, was because WM alleged, through public comments 

submitted after the agenda had posted, that some sort of 

environmental review document was required. Under the Opinion’s 

reasoning, if the City had flatly ignored WM’s comments, and 
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wholly refused to explain on the record why CEQA did not apply, 

no violation would have taken place. This is a nonsensical outcome, 

that results in a complete betrayal of the Brown Act’s intent. 

Further, the Opinion will result in the needless bloating 

of the meeting agendas required by Government Code, section 

54954.2, subdivision (a)(1). If agendas must now identify every 

potential finding or determination that might be referenced or made 

at every public meeting, even if those findings are not required by 

law, public agencies will be forced to err on the side of caution and 

include every possible potential determination that could be made 

by the legislative body or discussed by the agency at the meeting. 

The result will be overly detailed and painfully lengthy agendas 

that no longer provide the public with a clear and easily understood 

“brief general description” of the business to be transacted. (Gov. 

Code, § 54954.2, subd. (a)(1).) 

By requiring that agencies agendize a nullity (i.e., the finding 

that a particular law does not apply), the Opinion hands project 

opponents a simple roadmap to slowing, or stopping altogether, 

local government business. Consider this scenario: A public agency 

posts a meeting agenda for a small but important housing 

development project that is either exempt from environmental 

review, or the environmental impacts of which have been previously 

considered in an environmental review document adopted on an 

earlier date. After the posting of the agenda, a project opponent 

submits a comment letter alleging that CEQA applies to the 
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activity, and environmental review is required. Realizing that 

under the Opinion the city council is barred from explaining at 

the meeting its grounds for finding that CEQA does not apply, 

the agency chooses to postpone the meeting in order to post a new 

agenda, which this time identifies, as a separate and distinct item 

of business, the city’s finding that the activity is not subject to 

CEQA. Yet, the project opponent is not deterred—this time the 

opponent waits for the public meeting to submit new comments, 

now alleging that the project will result in harmful radioactivity, 

require a Coastal Act permit, or somehow violate the Public 

Utilities Code as a result of its proximity to railroad crossings. 

Once again, the agency is forced to decide the lesser of two evils—

explain to the project opponent and the public why the agency has 

determined that none of these allegations are true, or once again 

postpone the meeting in order to insert these determinations into a 

newly posted meeting agenda. This game of “gotcha” has the 

potential to seemingly never end. 

CONCLUSION 
The Opinion’s expansion of and conflict with San Joaquin 

Raptor, its levying of new procedural Brown Act requirements that 

have never before applied, and its requirement that the public be 

given an opportunity to comment on CEQA exemption 

determinations are matters of significant importance to public 

agencies, which must navigate these conflicts and implement these 
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new mandates. They also matter to those entities who depend on 

public agencies to issue permits, fund public services, build 

infrastructure, and execute contracts. 

The Opinion misunderstands the onerous burden its holding 

places on public agencies and the powerful tools it has handed to 

those who wish to stop, slow, and balloon the cost of otherwise 

lawful governance, housing and land development, and public 

services. Despite the fact that both the Brown Act and CEQA are 

public disclosure statutes, the Opinion will actually chill public 

disclosure and impede transparency in public governance. 

Review should be granted so this Court can address 

significant issues of statewide importance and determine whether 

the Court of Appeal opinion should be reversed. 

December 5, 2022 MANATT, PHELPS & PHILLIPS, LLP 
By s/Benjamin G. Shatz    

Attorneys for Real Party in Interest 
Arakelian Enterprises, Inc.  
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